

















the agency made up for this with its hastily-prepared Technical Analysis sub-
mitted to the Supreme Court in response to its remand order. In point of fact, it
was not really in response to the Court’s order, which had rather asked for a
reasoned elaboration of the reasons that ESDC continued to use the 10-year
build- out in evaluating the environmental impacts of the 2009 MGPP. But
responsive or not, the Appellants’ position does not withstand scrutiny.

To begin with, even if the evaluation contained in the Technical Analysis
were persuasive, the Petitioners submit that it could not cure the failure of the
ESDC Board to have had such an evaluation before it at the time it approved the
MGPP. This is established law: the first important SEQRA case decided by the

Court of Appeals — Matter of Tri-County Taxpayers Association v. Town Board

of Queensbury, 55 N.Y.2d 41 (1982) — held that a failure to comply with

SEQRA could not be cured retroactively, but that the offending agency was
obligated to correct the deficiency and only then take action on the proposal.
The Court of Appeals observed that if this remedy was not enforced, there was
every reason to believe that an after-the-fact cure would have ended up as a
justification for a previously-made decision. This same reasoning applies in this
case. If ESDC failed to comply with SEQRA in connection with its approval of

the 2009 MGPP, as the Court below held, it should be required to prepare an
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SEIS and only then evaluate the MGPP after considering the environmental
impacts of a 25-year construction timetable.

In fact, as the Court below found, the Technical Analysis was pretty much
what the Court of Appeals had warned about: a hastily assembled after-the-fact
justification rather than objective evaluation of the negative impacts of a 25-year
construction schedule. Not surprisingly given everything else that characterized
ESDC'’s approach in the case, the agency’s conclusion, supposedly documented
by the Technical Analysis, was that 25 years of construction would result in no
significant or new or different impacts as compared to those described in the
2006 FEIS and thus no SEIS was required or warranted.

It is the Petitioners’ view that the Technical Analysis did not represent a
good faith effort to measure the negative effects of a 25-year construction
schedule, but was rather part of ESDC’s continuing effort to disclaim and conceal
the very real long-term impacts that such an extended build-out would impose on
the Petitioners’ surrounding neighborhoods. In this regard, we took note in the
Court below, and we take note here, of some of the principal deficiencies in the

Technical Analysis.

1. Long-Term Cumulative Impacts. The most glaring deficiency of the

Technical Analysis was its failure to consider the long-term cumulative effects of
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25 years of ongoing construction on the health of the surrounding neighborhoods.
Not the physical health of residents but the fabric of the neighborhood: the will-
ingness of residents to stay in the face of prolonged construction, the willingness
or reluctance of owners to make improvements or renovate existing housing stock
— in short, the impact of Project construction over 25 years in diminishing the
ambiance and natural growth of adjacent areas.

This failure was not one of inadequate consideration; it was one of never
identifying, much less addressing, these impacts. The Prospect Heights Peti-
tioners had complained about this failure from the time comments were accepted
on the 2009 MGPP and again in their court papers (A. 608-10), but ESDC and its
consultants did not respond. It was to fill this void that the Prospect Heights
Petitioners submitted the affidavits of Professor Shiffman and Mr. Goldstein
referred to previously. These affidavits addressed the impacts of stalled and
extended construction, citing specific examples in and beyond New York. Yet
despite the history of these and other projects, the Technical Analysis did not
address the cumulative implications of long-term construction or otherwise
identify the potential of the negative effects on the well-being of adjoining

neighborhoods.
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Instead, the Technical Analysis evaluated each area of potential impact in
isolation. What it did was simply take a series of separate elements — traffic,
noise, neighborhood character and the like — and assessed them separately; and it
compounded this approach by evaluating impacts on a “localized” basis, as if the
Project were a series of separate buildings. Nowhere was there to be found an
analysis of the overall implications to the surrounding neighborhoods of 25 years
of continuous construction.”?

2.  “Temporary” Impacts: Open Space. Expanding upon the approach

taken in the 2009 Technical Memorandum, the Technical Analysis dismissed
many adverse impacts resulting from the extended construction schedule as
simply being “temporary.” For example, in assessing the impact of the extended
build-out on open space and the requirements of the GPP and 2009 MGPP that
eight acres of publicly accessible open space be provided, the Analysis justified
its assertion that no new impacts were involved by stating that “the temporary

impact identified in the FEIS would extend longer, but would continue to be

2 At one point, the Technical Analysis acknowledges that that the Project would have
“significant adverse neighborhood character impacts in the vicinity of the Project site during
construction, but these impacts would be localized and would not alter the character of the
larger neighborhoods surrounding Project site.” (Technical Analysis, p. 69) However, there is
nothing in the Analysis that supports this assertion — no reference to other similar situations,
no citation of studies regarding the cumulative impacts of long-term construction on adjoining
neighborhoods. It is simply a bare statement made by the unknown authors of the document.
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addressed by the incremental completion of the Phase II open space.” (A. 223)
In this case, however, the “temporary” negative impact would last up to 15 years
longer than assumed in the FEIS — 15 years in which the adjacent neighborhoods
would be without the promised open space benefits of the Project.** Three years
without adequate open space is an impact that might be characterized as
“temporary;” 15 years is clearly something else.

3.  Block 1129. This huge block lies between two sections of the
Prospect Heights Historic District and is directly across Dean Street from a
residential area. The Block once supported a variety of structures, including a
historic bakery, but these have been razed by FCRC. Under the 10-year Build-
Out, Block 1129 was to be use for interim parking and construction staging for
four years, following which underground parking would become available (A.
2296). Under the 25-year build-out schedule, the Block would instead remain as
an 1100-vehicle surface parking lot (accommodating Arena and other traffic)

and also be used as a staging site for 12 years or more. The residents in the

24 In addition, because FCRC will not be acquiring the full Project site up front, as it was
required to do under the GPP, but will rather take possession of the individual building sites
only when it is ready to build on them, FCRC will not provide (or be able to provide) tem-
porary open space on many of the lots, as it supposedly would have done under its original
obligations. This change was not identified in the Technical Analysis, which mistakenly
assumed that the temporary open space identified in the GPP and 2006 EIS would continue to
be provided under the 2009 MGPP. As a consequence, the impacts of the lost open space
were not addressed.
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Historic District and along Dean Street would thus have to contend with the
adverse impacts of a huge lot filled with autos, construction vehicles and
construction equipment for three times longer than had been assumed and
evaluated in the FEIS.

For the nearby residents, the eight years of additional impacts would
include the pollution of their views, the congestion from the traffic and, perhaps
more than any other negative, the noise of a facility that would be active from
dawn (when construction workers arrived) to late at night (when the crowds
from the last of the Arena shows — whether a basketball game or the Circus or
some other event — exited in search of their cars). Moreover, as a result of other
Project changes, the demand for parking on Block 1129 increased under the
2009 MGPP, and this, in turn, would require FCRC to turn to “stackers” to meet
that demand (A. 222) — something not planned under the 10-year construction
schedule [see A. 2042-43]. The stackers would add to the noise that would be
especially intrusive at night; yet no analysis of the impact has been provided —
not for one day, much less over 12 years. In fact, the noise impacts of the
surface parking lot have never been studied — not only the impact of the stackers
but of doors being slammed, engines starting up, horns blowing, tires squealing

and users talking in loud voices — and not for one year, much less 12. This
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constituted a significant change in impacts on a large number of people for
many years, but it was not addressed in the Technical Analysis.

4.  Delay in Underground Parking. Under the 10-year construction

schedule, underground parking for the Arena was to be provided once Phase 1
was completed. This was held out as a major mitigation element by buffering
adjacent neighborhoods from the noise and other negative impacts that accom-
pany surface parking. This mitigation would be lost for eight years or more as a
result of the delays in completing Phase 1 and slower progress anticipated for
Phase II construction. This, too, represented a significant change that was not
addressed in the Technical Analysis.

5.  Multiple Arena Events. FCRC recently announced that it has

booked the Ringling Brothers Barnum & Bailey Circus for the Arena (A. 900-
02). Based on its operations at Madison Square Garden and other venues, the
Circus will present two or three shows a day on weekends and two on some
weekdays. Other booked acts, such as Disney on Ice, may also present more
than one show a day. This is a new development that was not addressed in the
FEIS, the Technical Memorandum or the Technical Analysis; the worst case
analyzed in those documents assumed only one show a day. Multiple shows a

day would have significantly greater impacts than those presented in the
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environmental analyses to date. Traffic congestion would extend over longer
periods and the emission of air pollutants would be greater as a result. This has
particular implications in terms of the 8-hour ambient air quality standards,
which cumulate emissions over that period of time; a second event within eight
hours of the first would have the potential to cause a violation that would not
have been projected assuming only a single show, as the FEIS did for its worst
case evaluation. The imminent booking of the Circus was undoubtedly known
to ESDC at the time it prepared the Technical Analysis, but was not mentioned
in that document.

Many of the deficiencies noted above were also identified by the Supreme
Court in its Final Decision. In presenting these, the Petitioners did not ask
Justice Freedman to evaluate or otherwise pass judgment on the severity of the
impacts, and she did not do so or attempt to do so. Rather, they asked the Court
below, as they ask this Court, to take note of the potential impacts that, in the
haste with which it was put together or because ESDC had not made the
analyses required to address the issues, the Technical Analysis simply ignored.
It may be that when these impacts are analyzed in accordance with SEQRA,
they will be found by ESDC to require no modifications to the Project or no

further mitigation. But it is also possible that after considering the potential
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impacts, the agency will conclude that there are steps that can be taken to
moderate or mitigate those impacts.” This is the purpose and mandate of
SEQRA and the process that the Supreme Court has ordered ESDC to

undertake. We ask this Court to affirm that decision.

25 ESDC lays considerable emphasis on the mitigation plan that it is required to implement,
suggesting that this will work to mitigate any additional impacts of the extended build-out.
But that plan does not address such impacts as long-term cumulative effects, since these were
never identified, nor does the plan consider mitigation that might offset or reduce the loss of
open space or the extended duration of surface parking on Block 1129. Furthermore, while
not a matter of record, the current mitigation plans as set forth in the Amended Memorandum
of Environmental Commitments are not being effectively enforced.
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Conclusion

For the reasons set forth above, the Decision and Order of the Supreme

Court entered on July 19, 2011 should be affirmed and the Petitioners should be

granted such further relief as this Court deems just and proper, including their

costs in this proceeding.
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