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ALBERT K. BUTZEL, an attorney duly admitted to practice in the courts of the
State of New York, affirms the following to be true under penalties of perjury pursuant

to Section 2106 of the New York Civil Practice Law and Rules:

1. 1 am Senior Counsel at the Urban Environmental Law Center, which

represents the Petitioners in this proceeding. | am fully familiar with the facts and



circumstances of this case. | submit this affirmation in support of the Petitioners’
Combined Motion, pursuant to CPLR 2221, to (A) Reargue the order and decision of the
Court dated March 10, 2010 that dismissed to Petition and (B) Renew the requests for
relief set forth in the Petition on the grounds of new evidence the Petitioners believe
demonstrates the illegality of the respondent Empire State Development Corporation’s
failure to prepare a supplemental environmental impact statement in connection with its
approval of a Modified General Project Plan (“MGPP") for the Atlantic Yards Arena and
Redevelopment Project (the “Project”). A copy of the Court's Order and Decision is

annexed hereto as Exhibit A.

2. The Petition presented two claims, only the first of which is the subject of
this Motion. The first cause of action alleged violations of the State Environmental
Quality Review Act (“SEQRA") and focused on the failure of ESDC to prepare a
supplemental EIS in light of fact that Project construction was likely to extend well
beyond the 10 year period that had been evaluated in the 2006 EIS. In support of their
position, the Petitioners pointed to the revised agreement that the developer, Forest
City Ratner Companies (“FCRC"), had negotiated with the Metropolitan Transportation
Authority (“MTA"). This extended the time in which FCRC was permitted to acquire
property that would be used for residential construction until 2030 and possibly
beyond. The extended construction schedule, in turn, would subject the adjoining
residential neighborhoods to construction hoise, dust, air pollution, traffic blockages

and empty lots for 20 years or more — a negative situation that was never addressed in



the 2006 EIS or the 2009 Technical Memorandum and should have required the

preparation of a supplemental ElS.

3. By its Decision and Order of March 10, 2010 (the “March 10 Order”), this
Court, with some apparent misgivings, rejected the Petitioners’ claim, concluding that it
could not say that ESDC had acted irrationally in adhering to its position that the entire
Project would be completed within 10 years. This was the case even though the MTA
Agreement allowed FCRC up to 20 years to acquire all the land needed to build six of
the large towers that would be part of the Project. In reaching its conclusion, the Court
relied heavily on the representation in the MGPP that the leases for the sixteen sepa-
rate building parcels would contain a covenant requiring FCRC to use “commercially
reasonable efforts” to complete the entire project by 2019 and would impose

significant penalties if FCRC failed to meet this schedule.

4, The Petitioners respectfully submit this Combined Motion to Reargue
and Renew because, with respect to the former, they believe the Court misappre-
hended to some extent the position that the Petitioners were espousing and the
authority théy relied on and, with respect to the Motion to Rénew, they believe that the
master development agreement providés new and determinative evidence that the 10-
year construction period to which ESDC limited its analysis of construction impacts is
(and may always have been) a fiction. Petitioners could not present this evidence in
connection with their Petition, because the Court did not feel it was appropriate to
accept it at that time. However, CPLR 2221 expressly contemplates the presentation

of new evidence through a Motion to Renew, and on that basis, Petitioners believe it is



appropriate to submit the master development agreement at this time and explain why
they believe it should lead to the modification of the March 10 Order.
A Motion to Reargue

5. In the Petitioners’ view, the Court correctly identified the tenets of law that
were to be applied to their first cause of action. The Court's role in reviewing ESDC’s
determination not to prepare a supplemental EIS was a limited one. It was not per-
mitted to substitute its judgment for ESDC's, nor was it allowed to weigh the evidence or
competing expert opinions. Under Article 78, it was limited to determining whether the
decision not to prepare a supplemental EIS was arbitrary, capricious or an abuse of
discretion. At the same time, however, the Court's review had to be “meaningful.”
[Matter of Riverkeeper, Inc. V. Planning Bd. of Town of Southeast, 9 NY3d 219, 232
(2007)]. The Court had to assure itself that ESDC had identified the relevant areas of
environmental concern, taken a hard look at them and provided a reasoned élaboration
of its reasons for reaching the conclusions it did about environmental impacts. [Matter

of Jackson v. New York State Urban Dev. Corp., 67 NY2d 400, 417 (1986)].

6. Petitioners respectfully submit that this Court accorded an excessive
amount of discretion to ESDC when it concluded that the agency’s “continuing use of
the 10 year build-out was suppdrted — albeit, in this court’s opinion, only minimally — by
the factors articulated by ESDC."” As the Court of Appeals has stated, judicial review
of SEQRA decisions must be “meaningful,” which has to mean more than taking the
agency's word at face value when the surrounding facts suggest that the evaluation is

wishful thinking. And beyond that, the courts must ensure that the involved agency



has taken a “hard look” at the relevant facts and potential environmental impacts. If,
in the circumstances of this case, where the documentary evidence showed that the
build-out period could extend 20 years or more, the Court allows ESDC to proceed
because it intended to include a single phrase — “commercially reasonable efforts” — in
its leases that might, under absolutely optimum circumstances, result in a 10 year
build-out, it is hard to understand how any judicial review will ever be “meaningful.”
Equally important — and of even greater concern — if the courts are unable to require
agencies to take a “hard look” at the potential environmental impacts of what, based
on the documentary evidence, may be 20 years or more of construction, SEQRA will
have little meaning at all. All an agency will need to do under these circumstances -
or any others where reality suggests an outcome to the agency’s disadvantage —is to
include a clause in a contract or some equivalent document in its plan (or EIS) and
secure an “expert” opinion that a less impactful outcome is possible, and that will
foreclose any effective review by the courts. This can hardly have been the intention
of the Legislature when it approved the law that réquired agencies to take all

reasonable steps to minimize environmental impacts.'

' The Petitioners recognize that ESDC also purported to rely on a report by KPMG that the
market could absorb 6,600 units of housing by 2019. However, that report said nothing about
the feasibility of completing construction within 10 years. Moreover, insofar as it purported to
identify a demand for more than 4,000 units of market rate housing in the 10 year period, at
least some of its data were wrong. Thus, KPMG stated in the report that a new development
known as the Oro was 75% sold out at the time of the report (8/09). This was not the case. A
March 30, 2010 press release issued on behalf of the Oro states that the project has just
reached the 50% mark for sales and has achieved that only by reducing prices by as much as
25%. http://www.prnewswire.com/news-releases/oro-condominium-in-downtown-brooklyn-hits-
50-sold-mark-89422282 html. For more additional information on the KPMG Report, see
http://atlanticyardsreport.blogspot.com for March 30, 2010. For a case in which a court
required an agency to reevaluate its conclusions because a report it relied on was wrong, see
Hudson River Fisherman’s Ass'n v. Federal Power Commission, 498 F.2d 827 (2d Cir. 1974).




7. The fictional nature of the construct ESDC has put forward is reflected by
the abstractness of the term “commercially reasonable efforts.” A Lexis review found
only 12 cases in which the term was in issue — none of them coming close to involving
a development scenario of the sort involved here (none of them, indeed, involving the
pace at which action was taken). There is no clear meaning, in short, of what the
phrase means. However, can there be any doubt that if the capital markets are
restricted, it would be “commercially reasonable” for FCRC to hold off proceeding with
development? Yet that is exactly the situation the developer finds itseif in now and
precisely the reason that it is delaying the start of construction of any components of
the Project other than the Arena. And if, as appears to be the case, affordable
housing subsidies are not available over the next 10 years in the full amount FCRC
requires to build the 2,250 units it has committed to, can it be doubted that it will be
excused from constructing some or all of those units on the basis that even using
“commercially reasonable efforts,” it could not have been in a position to develop
them? Indeed, as noted in Petitioners’ Motion to Renew below, both of these cir-
cumstances are explicitly identified as justification for FCRC delaying the commence-
ment of construction of both Phase | and Phase Il residential buildings; and there are
many other situations set out in the master development agreement that effectively

exempt FCRC from it promised commitment to complete the Project by 2019.

8. There is another critical point that we believe this Court overlooked in
reaching its decision. This is the requirement found in the DEC regulations and the

New York City Technical Manual that an EIS address the “reasonable worst case”



scenario for any proposed action. In this case, even if it were possible that the build-
out of the entire Project could be achieved in only 10 years, it was equally possible —
and actually far more likely — that the construction period would extend well beyond
such an accelerated schedule and could last 25 years under the options provided in
the MTA Agreement. Under the “reasonable worst case” scenario, it is the impacts of
this extended build-out that were required to be evaluated in an EIS. Thus, even if the
evidence presented by ESDC on the length of the build-out had been persuasive '
(which we believe it was not), it was obligated under SEQRA and the SEQRA regu-
lations to have disclosed and evaluated the environmental impacts resulting from the
longer build-out to which ESDC was willing to agree. As a matter of law, therefore,
ESDC’s failqre to have undertaken and presented the analysis of such impacts vio-

lated SEQRA. The Court, however, did not address this issue in its March 10 Order.

9.  We alsowant to emr;hasize the relief that Petitioners were seeking.

They were not asking the Court to substitute its judgment for that of ESDC on the
substantive issues. They were not asking that the Court direct ESDC to prepare a
supplemental EIS. What they were asking of the Court was that it hold that ESDC had
not taken a hard or objective look at the relevant circumstances in concluding that the
build-out for the entire Project would extend for only 10 years and on this basis set
aside the determination that no supplemental EIS was required. However, we did not
ask or expect that the Court would direct ESDC to prepare a supplehental EIS. That
decision would still be for the agency to make after — but only after — it had taken a

hard and realistic look at the likely timing of the build-out and had made a realistic



assessment of the resulting environmental impacts, as compared to those described in
the 2006 EIS. At that point, ESDC would be in a position to decide whether or not a
supplemental EIS was necessary. It seems to us that the Court handcuffed itself by
assuming that what was being asked of it was to order ESDC to prepare a supple-
mental EIS — an order that would have placed it in the position, at least theoretically, of
substituting its judgment for the of the agency. But that is not the case. What the
Petitioners urged — and what they ask the Court to do now — is simply to find that
ESDC's failure to analyze the impacts of a build-out scenario beyond 10 years was
arbitrary and capricious in the circumstances of this case and the evidence inherent in

the MTA Agreement.

10. Finally, in the closing paragraphs of the March 10 Order, the Court
placed considerable emphasis on the substantial amounts the State, City and FCRC
have already invested in the Project, suggesting that work was already so far
advanced that the courts could not fairly intervene at this point. In this regard, we
simbly wish to point out that most of the money spent so far has been to lay the
groundwork for the construction of the Arena, not the residential components of the
Project. Indeed, as far as the Petitioners are aware, very modest sums have been
expended on work intended to serve the residential components in Phase | and
virtually nothing with regard to Phase |L. Consequently, it would, in Petitioners view,
be entirely appropriate for this Court to require ESDC and FCRC to re-evaluate the
potential negative impacts of the build-out of the 16 residential towers that has not yet

begun and for them to modify the Project to reduce those impacts.



B. Motion to Renew

11.  Shortly after this matter was submitted for the Court’s consideration,
ESDC and FCRC (among others) entered into a master development agreement —
hereinafter referred to as the “MDA” — setting out the actual terms of the development
deal between the parties, including their respective obligations. The sections of the
MDA relevant to this motion are attached to this affirmation as Exhibit B. Consisteht
with the statement contained in the MGPP, the MDA included a single sentence
pursuant to which the developer “agreed to use commercially reasonable effort to
cause Substantial Completion of the [entire] Project to occur by December 31, 2019.”
[MDA, §3.2]. However, as explained below, the remainder of the MDA presented one
exception after another to what Petitioners’ regard as the fictional commitment to
complete the Project by the end of 2019. In our view, the inclusion of this language in
the MGPP and then in the MDA had no reality whatever, as reflected in the further
terms of the MDA, and, in fact, constituted an improper effort by ESDC and FCRC to
conceal from the public and this Court the reality of the far more lengthy construction
schedule they both understood would be involved in building the 16 residential towers
that are current components of the Project. As a result, the negative environmental
impacts of the extended construction schedule were able to be ignored, which in turn
allowed ESDC to avoid having to prepare a supplemental EIS. By this Motion to
Renew, the Petitioners are asking the Court to take into account the realities so clearly

reflected in the MDA and to order ESDC to reevaluate that decision.



12. Inits March 10 Order, the Court took the position that its review of
ESDC'’s determination “was confined to the facts and record adduced before the
agency,” and on that basis, it rejected the Petitioners’ request to consider the terms of
the MDA before reaching its decision. However that may be, the provisions of the
CPLR governing motions to renew clearly contemplate courts taking account of new
evidence, and that is what Petitioners are asking this Court to do here. Moreover,

unlike the Matter of Featherstone v. Franco decision cited by the Court and the other

decisions referenced in that opinion, here the MDA was a part of the administrative
record in the sense that MGPP and Technical Memorandum both referenced the fact
that separate development agreements were to be drafted and executed by FCRC; and
it was these agreements that would supposedly embody terms that would assure the
completion of the Project by 2019. As it has turned out, those agreements included
many additional terms bearing on the timing of construction, which, as described below,
clearly evidence a construction schedule extending far beyond 2019. The likelihood (if
not the certainty) that that this would be the case was undoubtedly known to the agency
at the time it reached its decision not to prepare a supplemental EIS, but was not
disclosed. If ESDC were now allowed to hide behind the fact that it had only partially
disclosed the terms of what it reasonably understood would be the key provisions of the
further development agreements, it would make a mockery of the review of

adminstrative actions. The law does not support such a result. See Matter of Cohen v.

Kohler, 181 A.D.2d 285 (1% Dept 1992)(motion to renew granted due to the failure of an

10



agency to include in the administrative record documents that it had which bore

significantly on the plaintiff's discharge).?

13.  As noted, the obligation of the developer to use commercially reasonable
efforts to complete the Project by December 31, 2019 is contained in a single sentence
of in Section 3.2 of the MDA. Virtually everything else in the MDA is about how long
FCRC can wait until it must begin construction of the various project elements, and

how long in total it has to complete the Project.

14.  Taking the last item first, the MDA sets as an outside completion date 25
years after ESDC delivers vacant possession of the Arena Block to FCRC —the date
of delivery of vacant possession being referred to in the MDA as the “Project Effective
Date” [MDA, §8.7]. That has not yet occurred and may not occur before the end of
2010. Assuming, however, that that condition is satisfied in 2010, the required outside
completion date is 2035. On this basis, construction would be ongoing for 25 years,

rather than the 10 years claimed by ESDC in the Technical Memorandum.

15. Moreover, 2035 is not actually the outside completion date. Under the

MDA, this date will be extended — on a day-by-day basis — for so called “Unavoidable

2 The Petitioner's also submit that the Court should not have relied on a basically unsup-
ported claim by ESDC — that the inclusion of the obligation to use “commercially reasonable
efforts” to complete the Project by December 31, 2019 would result in that outcome —to
validate its failure to prepare a supplemental EIS, when the MDA that followed upon that
approval is clear evidence that the Project will never be complete by that date. Indeed, as
in Matter of Cohen v. Kohler, supra, we believe that the failure of ESDC to have described
more fully and more accurately the key terms that would be included in the MDA raises
questions about whether the agency acted in good faith in stating in the MGPP that it

expected the entire Project to be built out by the end of 2019.

11



Delays” that occur at any time before 2035. These are not limited to acts of God, war
and the like. They also include, among other things, “unusually severe weather
conditions, governmental action of restriction [whatever that means], unknown physical
conditions which differ materially from those ordinarily found to exist and generally
recognized as inherent in the construction of large mixed use projects in Brooklyn,
failure of transportation . . ., strikes, labor troubles [undefined], or the inability to
procure labor, equipment, materials or supplies . . . , which are not attributable to the
improper acts or omissions of the [developers],” as well the failure to obtain affordable
housing subsidies under certain circumstances [MDA, §8.7 and Appendix A, p. A-18].
Thus, for every day of unusually severe weather, unusual physical conditions, labor
troubles or the inability to secure materials or supplies of any kind, or if housing
subsidies are unavailable, the outside completion date will be extended an additional
day. Over 25 years, it can hardly be doubted that this will add up to a considerable

amount of time, resulting in an even longer construction period.

16.  The virtual certainty of an extended construction schedule beyond 10
years is reflected to an equal, if not greater, extent in other sections of the MDA.
Thus, looking only at the planned Phase | development, the outside completion date is
identified as 12 years after the Project Effective Date (which has not yet occurred)
[MDA, §8.6]. Again, however, this so-called outside date will be extended in the case
of Unavoidable Delays, the unavailability of affordable housing subsidies and the un-
availability of what is called “Market Financing” for any housing [MDA, §§8.6, 8.6(d)].

Given that current market conditions almost certainly make “Market Financing”

12



unavailable at this point for the Phase | residential towers, FCRC presumably has no
obligation to begin to build them at this point; and just to be sure, the MDA does not
require it to even start construction for three to four years — and then only if available
housing subsidies and market conditions permit. Under these circumstances, there is
no reason to expect that even Phase | (much less the entire Project) will be completed
by 2019. To the contrary, under the 12 year outside completion date, it will be 2022
before Phase | is complete; and if, as seems likely, poor market conditions or lack of
affordable housing subsidies or any of the many Unavoidable Delay events intervene,

the completion date will be pushed well beyond 2022.

17.  Other elements of Project have even more generous start and
completion dates. Thus, the MDA provides that construction of the Platform that is to
support six of the Phase Il residential towers need not begin until 15 years after the
Project Effective Date — i.e., not until 2025 or 2026 [MDA, §8.5]. Here, too, however,
the start date is subject to extension in the event of Unavoidable Delays. Moreover,
when construction begins, it need be only for a portion of the Platform sufficient to
support a single building, with the rest of the work deferred for an indeterminate period
of time. Assuming that the construction of even part of the Platform will take several
years, it is likely to be 2027 before construction of the single building would begin, and
another two to three years — or until 2030 — before it would be finished. At this point,

five additional towers would still remain to be constructed.

18.  Even for those residential buildings that would not require a platform to

support them, a minimal time requirement applies. Indeed, the only specific re-

13



quirement for these structures is that at least one tower on Block 1129 must begin
within 10 years after the Project Effective Date [MDA. §8.7(c)]. But this schedule will
be extended for Unavoidable Delays, lack of affordable housing subsidies and/or poor
market conditions, virtually ensuring that this outside time limit will not require that
construction begin before 2020. Other than this, there is no start date imposed for any
of the other Phase Il Towers, so the outside completion date of 2035 is the only
requirement that bears on them; and as already noted, even this date — 25 years after

construction has begun - is likely to be extended several more years.

19.  As anticipated by the MGPP, the MDA does include penalties — framed
as liquidated damages — if FCRC fails to meet certain of the “deadlines” set forth in the
MDA. However, a close reading of the complex Liquidated Damages Attachment
[Schedule 3 to the MDA] reveals that the only penalties of substantial magnitude relate
to the failure to begin and complete construction of the Arena within certain time limits.
The penalty for failing to start one of the three required Phase | residential towers on
time is, at the maximum, $5 million a year [MDA, Schedule 3, pp. 3-4] — a pittance
compared to the $4 billion supposedly to be invested in the overall Project and
probably less than the amount of interest during construction that would be paid if that
building was underway. For all other failures to meet scheduling requirements,
including, it appears, all Phase Il failures, the amount of the penalty is only $1,000 a
day [MDA, §17.2(a)(x)], a sum that would provide absolutely no incentive for FCRC to
meet any of the identified deadlines. Here, too, the impression given in the MGPP and

reinforced by FCRC’s counsel at oral argument was, at the very least, misleading and

14



significantly undercuts the claim that the penalty provisions included in the MDA and
the individual leases for the buildings to be constructed as components of the Project
would have the effect of causing FCRC to meet a construction schedule that would

assure completion of the entire Project by the end of 2019.

20. There is, in addition, another gaping hole: the MDA provides no security
to ensure that FCRC honors its obligations. Under the MTA Agreement, FCRC is
required to put up an $86 million letter of credit to back up its promises to build the
relocated LIR!.‘\‘ rail yard. But there is absolutely nothing required of the developer in
the way of security under the MDA. Thus, while FCRC cannot walk away from its
agreement with MTA without forfeiting a huge sum that is already secure, there is no
similar arrangement under the MDA. Once the Arena is completed, FCRC will have
virtually nothing to lose should it decide to slow the pace of the development, decide

not to proceed with the Platform or simply give up on the rest of plan.

21. Here are the realities, then:

A. Ground breaking for the Arena has taken place and construction of that
facility is underway. Roads have been permanently closed and construction con-
gestion is now a reality. Heavy equipment is at work, noise and dljst and air pollution
are being generated on a daily basis, and the adjoining residential communities are
suffering these and other adverse impacts. Despite FCRC's claim that its earlier
demolition of buildings on the site was necessary to provide room for construction
staging, two lanes of Atlantic Avenue are now closed at Flatbush Avenue, its busiest

intersection, to allow for exactly that.
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